1.. Introduction {#s2}
================

Mental health legislation aims to find the right balance between the interests of mentally ill patients and the interests of the public. Sociocultural differences between nations result in different approaches to defining this balance in mental health laws and changes within nations over time lead to changes in the regulations used to operationalize these laws. There is general agreement in mental health laws from different jurisdictions about the importance of maintaining patients\' autonomy and their right to receive appropriate treatment. But there are substantial differences across jurisdictions in the mechanisms developed to operationalize these principles. This issue has recently been highlighted in China because regional administrations are now developing or revising local mental health regulations to conform with the principles outlined in the new national mental health law -- the Mental Health Law of the People\'s Republic of China[@b1] (hereafter, 'Mental Health Law') -- which came into effect on May 1st, 2013. Our work on revising the 2002 version of the 'Shanghai Mental Health Regulations' has highlighted several problems related to the implementation of the national Mental Health Law\'s treatment of the voluntary versus involuntary inpatient admission of mentally ill individuals.

2.. Using a broad or narrow definition of 'dangerousness' {#s3}
=========================================================

The Mental Health Law emphasizes the principal of voluntary inpatient treatment and limits involuntary inpatient treatment to situations in which the individual is at risk of harming themselves or others. \[Article 30: "...the medical facility may impose inpatient treatment if the individual meets one of the following conditions: (1) self-harm in the immediate past or current risk of self-harm; (2) behavior that harmed others or endangered the safety of others in the immediate past or current risk to the safety of others."[@b1]\]

There are considerable difficulties in operationalizing this rather vague definition of dangerousness. On the one hand, a narrow definition of dangerousness may lead to delayed treatment;[@b2],[@b3] reports from other countries indicate that the duration of untreated mental disorders is extended and proper treatment delayed when applying obligatory dangerousness criterion for inpatient treatment.[@b4],[@b5] On the other hand, expansion of the criteria used to determine dangerousness could intensify the public perception of individuals with mental disorders as 'dangerous' and, thus, exacerbate the stigma and discrimination of persons with mental disorders.[@b6] During the six months since formal implementation of the Mental Health Law, multiple media reports have highlighted a potential public safety crises related to individuals with mental disorders.

3.. Payment for involuntary treatment {#s4}
=====================================

According to Articles 35 and 36 of the Mental Health Law, legally certified hospitals are empowered to decide whether or not to involuntarily admit individuals with mental disorders who are judged to be at risk of harming others. The legal guardian (usually a family member) must accept the hospital\'s decision (though both the individual and the guardian have legal recourse to subsequently challenge the decision). Police should help with the admission process if needed; this is usually limited to transporting the individual to the hospital if they harmed others or are at risk of harming others. And the individual\'s employer or neighborhood or village committee (i.e., grass roots administrative organizations at the individual\'s place of residence) can complete the admission process under certain circumstances; for example, when guardians are unavailable or unwilling to complete the admission process.

One gap in the law that needs to be clarified in local regulations is payment for this involuntary treatment. If inpatient treatment is needed but there is no legal guardian or the legal guardian is not available or, as can happen with severely disturbed individuals, the identity of the mentally ill individual is unknown, it is unclear who will pay the medical expenses. We recommend that relevant government departments (including health, welfare, public security, etc.) and community-level government organizations (including neighborhood committees, disabled persons service centers, etc.) coordinate their efforts to establish dedicated funds to cover these medical expenses. This would ensure timely treatment of these individuals in accordance with the principles outlined in the Mental Health Law.

4.. Treatment during the emergency observation period of individuals with a suspected mental disorder {#s5}
=====================================================================================================

Article 29 of the Mental Health Law requires medical facilities to hold individuals with suspected mental disorders who are at risk of harming themselves or others in order to make a more detailed assessment of their situation. However, the law does not specify the length of the detention or whether or not these individuals should be treated during this period.

According to regulations in some other countries, the duration of detention is usually no more than 72 hours. The 2002 Shanghai local regulations also specifies 72 hours for the 'emergency observation' period, though this may be extended in special circumstances (e.g., individuals in whom it is not possible to quickly determine the diagnosis).[@b7] The Mental Health Law specifies that the use of psychiatric medications should be limited to individuals with a specific psychiatric diagnosis, so individuals under emergency observation who have not yet been assigned a formal diagnosis cannot be treated. This causes practical difficulties during the emergency observation period (i.e., prior to the legal assignment of the diagnosis) when diagnostic-specific treatment is urgently needed and when symptom-specific treatment is urgently needed (e.g., for intense anxiety). To address this issue we recommend that symptom-oriented treatment should be allowed during the 3-day emergency observation period if consent for such treatment can be obtained from the individual or his legal guardian.

5.. Discharge of involuntarily admitted patients when their legal guardians are unwilling to accept them back home {#s6}
==================================================================================================================

For patients who were admitted involuntarily, the Mental Health Law states that "when the medical facility considers discharge appropriate it shall immediately inform the patient and the guardians" (Article 44). There are several issues related to this article (such as the frequency and criteria for determining whether or not an involuntarily admitted individual is 'appropriate' for discharge), but the issue that is of most concern to service providers is the common situation in which the legal guardians are unwilling to accept the discharge of the patient. In China hospitals are not permitted to simply discharge involuntarily admitted patients on their own recognizance, they need to be discharged to the family member or organization that signed the admission procedures. So hospitals cannot discharge patients when guardians refuse to accept them. The law does not clarify what should be done in such circumstances.

In many cases legal guardians refuse to accept the discharge of the patient because they are unable or unwilling to care for the patient at home. For patients who are capable of caring for themselves, the simplest method for resolving this dilemma would be to allow them to discharge themselves once they no longer meet criteria for involuntary admission. This would require some re-definition of the legal responsibility for the care of mentally ill individuals (which is, according to the Mental Health Law, the responsibility of the legal guardian) but it should be possible to implement.

The more complicated issue is what to do about the care of individuals who are unable to care for themselves and whose guardians refuse to accept them back at home but who no longer meet criteria for involuntary inpatient admission. In this situation it will be necessary to identify individuals or organizations who can both accept the discharge of the patient and, more importantly, provide the care and services the individual needs to survive in the community. The most likely agencies for assuming these responsibilities would be employers, local offices of the department of civil affairs, or the neighborhood or village committees. Alternatively, the individual, the legal guardian or the hospital could authorize a third party (e.g., community social worker, lawyer, etc.) to accept the discharge and to take responsibility for protecting the rights of the patient. A version of this model of delegated responsibility is currently being implemented in Japan and Taiwan where designated 'protectors' or 'conservators' can legally take responsibility for assisting in the treatment, rehabilitation and daily care of mentally ill individuals.

6.. Community-based involuntary treatment {#s7}
=========================================

The 1991 UN General Assembly Resolution *Principles for the Protection of Persons with Mental Illness and the Improvement of Mental Health Care* clearly stated that 'every patient shall have the right to be treated in the least restrictive environment and with the least restrictive or intrusive treatment appropriate to the patient\'s health needs and the need to protect the physical safety of others. \' [@b8] Based on this principal, some countries and regions provide individuals with mental disorders involuntary outpatient or daycare services in the community.

In China, one of the main reasons many patients with mental disorders cannot be discharged from hospital after their acute symptoms resolve is that appropriate follow-up community care is not available. China\'s Mental Health Law stipulates the rapid expansion of community-based mental health services throughout the country, but it will take time to integrate mental health services into the current general medical services and to train the mental health manpower needed to provide these services. As this happens it should be possible to convert some of the involuntary inpatient admissions for mentally ill individuals to involuntary outpatient services and to shorten the duration of involuntary inpatient admissions. Shanghai, which has one of the most developed networks of outpatient mental health services in the country, should be one of the first jurisdictions to experiment with this new form of involuntary treatment.
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